HORIZONTAL HUMAN RIGHTS LAW

By John H. Knox*

What duties, if any, does international human rights law establish for individuals, corpo-
rations, and other private actors? For many years, the conventional answer has been that it
places duties on states to respect the rights of individuals and creates few or no private duties.’
In other words, human rights law is aligned vertically, not horizontally. But that view has reg-
ularly been challenged. Most recently, in 2003, the United Nations Commission on Human
Rights (Commission), historically the most important incubator of human rights agreements,
received two proposed instruments that might appear to realign human rights law horizontally:
private actors would have duties as well as rights, and they would owe those duties to society
asa whole or to individuals within it. The draft Declaration on Human Social Responsibilities
(Declaration) would identify duties that all individuals owe to their societies; and the Norms
on the Responsibilities of Transnational Corporations and Other Business Enterprises with
Regard to Human Rights (draft Norms) would set out duties of businesses under human rights
law.?> The Human Rights Commission did not embrace the proposals before its replacement
by the Human Rights Council in 2006, and the Council has not considered them. Both
received some support, however, and it seems likely that their proponents will continue to pur-
sueadoption of their principles in one form or another. This article argues thatifadopted, those
principles would cause serious damage to human rights law.

The effort to incorporate private duties into human rights law is not new. From the incep-
tion of the modern human rights movement, some advocates have urged the recognition of
human duties as well as rights. Those duties have fallen into two categories, which raise very
different concerns. The first category comprises duties owed by the individual to the society
or state, such as a duty to obey the laws of the state. Although these duties may appear to be
horizontal, in the sense that they are owed to others in the duty holder’s society, in practice they
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! See, e.g., THOMAS BUERGENTHAL, INTERNATIONAL HUMAN RIGHTS IN A NUTSHELL 1 (1988) (“As used
inthisbook, the international law of human rights is defined as the law which deals with the protection of individuals
and groups against violations by governments of their internationally guaranteed rights, and with the promotion
of these rights.”); CHRISTIAN TOMUSCHAT, HUMAN RIGHTS: BETWEEN IDEALISM AND REALISM 309 (2003)
(“human rights violations can, in principle, be committed only by states and/or the persons acting on behalf of the
state”).

2 The draft declaration was prepared: by a special rapporteur to the Commission, Miguel Alfonso Martinez of
Cuba, and is appended as Annex I to his report. UN Commission on Human Rights, Promotion and Protection
of Human Rights: Human Rights and Human Responsibilities, Annex I, UN Doc. E/CN.4/2003/105 (2003)
[hereinafter Martinez Report and Draft Declaration]. The draft Norms were adopted by the UN Sub-Commission
on Human Rights, a body of nominally independent experts. Sub-Commission on the Promotion and Protection
of Human Rights, Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises
with Regard to Human Rights, UN Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003) [hereinafter Draft Norms].
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are vertical, enforced by the government acting on behalf of the society. They run conversely
to the vertical duties of the government to promote and protect the individual’s human rights.
As part I explains, these converse duties have the potential to undermine human rights because
the government may rely on them to offset the duties it owes to the individual under human
rights law. To cabin this danger, human rights law generally refuses to list converse duties and
restricts the authority of governments to use such duties to limit human rights.

The second category of private duties, analyzed in part II, comprises correlative duties—that
is, private duties to respect the human rights of others. These duties are truly horizontal, in the
sense that they run between actors on the same legal plane, and, unlike converse duties, they
appear to further, rather than undermine, the enjoyment of human rights. But for practical and
political reasons, human rights law does not impose many correlative duties directly; it merely
contemplates that governments should protect many human rights from violation by private
actors and leaves the specification and enforcement of the duties to the governments them-
selves. Human rights law specifies a smaller, but still large, number of private duties, again leav-
ing their enforcement to governments. Through international criminal law, it directly places
a few duties, such as the duty not to commit genocide; and, through institutions like the Inter-
national Criminal Court, it enforces those duties under limited circumstances. These duties
may be conceptualized as forming a pyramid, with the lowest level representing the least degree
of involvement by international law, and the top level the highest.?

This approach to private duties has several important benefits. It addresses violations of
human rights by private actors without opening the door to converse private duties owed to
states. It takes advantage of the resources of national governments, which are vastly greater than
those of international institutions, to specify, place, and enforce duties, but it does not leave
those tasks completely to governments; international law playsa crucial role in specifying, plac-
ing, and enforcing duties itself in certain cases. To maintain these benefits, proposals for new
private duties should meeta two-part test. First, they should do no harm: they should be limited
to correlative duties and should not provide a basis for converse duties. Second, they should
do some good. The proposals should build on, rather than undermine, the existing pyramid
of correlative duties: either they should clarify indirect duties or, if they seek to establish new
direct duties, they should show that the imposition of indirect duties would be inadequate.

As part III demonstrates, the draft Declaration on Human Social Responsibilities fails at the
first step. Itisa collection of converse duties that raise the very concerns that led to the rejection
of lists of private duties in human rights agreements. The Declaration would, and indeed is

3 It has been suggested that only correlative duties that apply directly against private actors (the third and fourth
stages in the pyramid) are really horizontal, and that all duties of states, including duties to take actions to protect
rights against violation by private actors, are vertical. Craig Scott, Translating Torture into Transnational Tort: Con-
ceptual Divides in the Debate on Corporate Accountability for Human Rights Harms, in TORTURE AS TORT: COM-
PARATIVE PERSPECTIVES ON THE DEVELOPMENT OF TRANSNATIONAL HUMAN RIGHTS LITIGATION 45,
48-49 (Craig Scott ed., 2001). But in the parallel discussion of the horizontal and vertical effects of constitutional
rights, positive duties of governments to protect constitutional rights are treated as giving those rights horizontal
eftect, albeit indirectly. Stephen Gardbaum, The “Horizontal Effect” of Constitutional Rights, 102 MICH. L. REV.
387, 434-37 (2003). Similarly, “[t]he absence of direct enforcement for private parties at the international level
does not necessarily bar horizontal effect; it merely means that the enforcement of the obligations for non-State
entities is indirect, Ze. through the obligations that States have under the provisions concerned.” NICOLA JAGERS,
CORPORATE HUMAN RIGHTS OBLIGATIONS: IN SEARCH OF ACCOUNTABILITY 38 (2002).
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intended to, provide governments with excuses to limit the exercise of human rights. Not sur-
prisingly, it was drafted by a former representative of Cuba and its proponents figure dispro-
portionately among the least democratic governments in the world.

Part IV finds that the draft Norms arguably pass the first step because they set out correlative
rather than converse duties, although they may open the door to the latter. The Norms fail to
meet the next criterion, however. They are an effort to develop a comprehensive code of con-
duct for businesses, an effort to which human rights law is not particularly well suited because,
as applied to corporate conduct, its obligations are both over- and underinclusive. And even
in areas where human rights law might usefully constrain corporate conduct, the draft Norms
would not be more effective than the existing system of indirect duties to which corporations
are already subject.

The conclusion, part V, reiterates that the rejection of these proposals would not mean that
private duties have no place in human rights law. They do have an important role, and human
rights law should do more to develop specific private duties to promote and protect human
rights. But advocates of new proposals for private duties should ensure that their proposals
strengthen, rather than weaken, the existing system of horizontal human rights law.

I. RESTRICTIONS ON CONVERSE PRIVATE DUTIES

Atthebeginning of the modern human rights movement, proposals for human rights instru-
ments often included suggestions for duties. Although advocates sometimes presented the
duties as correlating to human rights—that is, as duties to respect or fulfill particular rights—
most of the proposals were actually duties owed by the individual to the community or state,
stemming from the view that human beings have moral and legal duties as well as rights, and
that international law should not recognize one without the other. The first of these instru-
ments, the American Declaration of the Rights and Duties of Man, adopted by Latin American
countries and the United States in 1948, emphasizes human rights and duties equally, as its title
suggests.”

The negotiators of the Universal Declaration of Human Rights considered taking the same
approach.’ They decided, however, that while human beings undoubtedly owe duties to their
societies, any effort to write such duties into international law on a basis of equality with human
rights would provide governments with excuses to limit those rights. As a result, they decided
not to list private duties at all. At the same time, they recognized that converse duties owed by
individuals to the state would still exist in domestic law, and that such duties would sometimes
have to outweigh or limit the exercise of human rights. They therefore turned their attention
to setting out restrictions on governments’ ability to limit human rights. The Universal Dec-
laration has been the seminal document for human rights law, and its progeny, especially the
two International Covenants on Human Rights and the American and European Conventions
on Human Rights, have followed its approach, relegating private duties to their margins and
constraining the ways that governments can employ private duties to limit the exercise of
human rights.

4 American Declaration of the Rights and Duties of Man, May 2, 1948, NINTH CONFERENCE OF AMERICAN
STATES, ACTS AND DOCUMENTS 289 (1953) [hereinafter American Declaration].

> Universal Declaration of Human Rights, GA Res. 217A (III), UN Doc. A/810, at 71 (1948) [hereinafter Uni-
versal Declaration].
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The Human Rights Declarations of 1948

Although the period of negotiation of the American Declaration partly overlapped with that
of the Universal Declaration, the American Declaration was completed and adopted first, in
May 1948, at the same conference that created the Organization of American States. The
American Declaration devotes one chapter each to rights and duties. Many of the rights were
later included in the Universal Declaration: civil and political rights such as the rights to life,
to freedom of opinion and expression, and to basic protections in criminal proceedings; and
economic, social, and cultural rights such as the rights to health, education, work, and social
security. Some of its duties correspond to particular rights, but only one or two are correlative.®
Instead, most of the duties that correspond to rights state that everyone has a duty to exercise
what had previously been described as a right. For example, the declaration lists rights to an
education, to participate in government, and to work, and also lists duties to acquire an edu-
cation, to vote and to serve in office if elected, and to work.” In addition to duties that cor-
respond to specific rights, the American Declaration names some duties that have no explicit
relationship to any particular rights. They include duties of each person

— “to obey the law and other legitimate commands of the authorities of his country
and those of the country in which he may be”;

— “to render whatever civil and military service his country may require for its defense
and preservation”;

— “to cooperate with the state and the community with respect to social security and
welfare, in accordance with his ability and with existing circumstances”; and

— “to pay the taxes established by law for the support of public services.”®

Except for the few correlative duties, all of the duties in the declaration are explicitly or
implicitly owed to the state, the community, or the country as a whole. In that sense, they
express societal interests that could limit or outweigh the rights set out in the declaration. The
“duty to work,” for example, might remove the option to choose not to exercise the right to
work, and could even be read as requiring the right holder to work wherever the society might
require. In the latter case, the “right” could be largely or entirely subordinated to a communal
decision. More general duties, such as the duty to obey the law, could subordinate all rights in
this way. The obvious question is: Which should prevail in a conflict between such duties and
the newly recognized rights? More generally, which societal interests may limit human rights?

The American Declaration answers these questions in its Article XXVIII: “The rights of man
are limited by the rights of others, by the security of all, and by the just demands of the general
welfare and the advancement of democracy.” Although this provision does not refer explicitly

¢ For example, Article VII provides that “all children have the right to special protection, care and aid”; Article
XXX says that each person has the duty “to aid, support, educate and protect his minor children.” American Dec-
laration, supra note 4, Arts. VII, XXX.

7 Id., Arts. XII, XXXI (right and duty to acquire education); Arts. XX, XXXII, XXXIV (right and duty to par-
ticipate in government); Arts. XIV, XXXVII (right and duty to work). In addition, one duty narrows the scope of
a specific right, the right to participate in government: it says that each person has a duty “to refrain from taking
part in political activities . . . reserved exclusively to the citizens of the state in which he is an alien.” /4., Art.
XXXVIIIL.

8 Id., Arts. XXXIII, XXXIV, XXXV, XXXVI.

? Id., Art. XXVIIIL.
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to duties, the needs of security, general welfare, and advancement of democracy may be
informed by the declaration’s duties, many of which speak to precisely those interests. The duty
“to render whatever civil and military service his country may require for its defense and pres-
ervation,”'® for example, logically relates to the phrase “the security of all” in the limitations
provision. The connection between limitations and duties is further emphasized by the place-
ment of Article XXVIII: it is the last provision in the chapter on rights, coming just before the
chapter on duties and providing a link between the two.!!

The effect of Article XXVIII may be to subordinate rights to duties, despite the apparent
intent of the framers to treat the two equally. If rights are limited by security, general welfare,
and the advancement of democracy, and if governments may look to the duties of individuals
in giving content to those three interests, then the rights set out in the declaration may be lim-
ited by its duties. Moreover, since the interests and duties are drawn in general language and
left to be interpreted by the government acting on behalf of the state, a government might
respect rights only when it decided that they were not outweighed by a converse duty.

The Latin American delegations that supported the inclusion of duties in the American Dec-
laration initially urged their inclusion in the Universal Declaration as well, as did other del-
egations.'? The first draft of the Universal Declaration, prepared by John Humphrey, the
director of the UN Human Rights Division, does not include a long list of duties, but it does
place them prominently. One of the four principles with which the draft begins states “[t]hat
man does not have rights only; he owes duties to the society of which he forms part,”'? and its
first article states: “Everyone owes a duty to his State and to the [international society] United
Nations. He must accept his just share of responsibility for the performance of such social
duties and his share of such common sacrifices as may contribute to the common good.”"

Like the American Declaration, Humphrey’s draft of the Universal Declaration also
addresses potential conflicts between rights and duties: “In the exercise of his rights every one
is limited by the rights of others and by the just requirements of the State and of the United
Nations.”"® The inclusion of duties immediately proved to be controversial, however. Charles
Malik, the Lebanese representative who played several key roles in the negotiation of the dec-
laration,’® questioned “whether an individual owed such a duty of loyalty regardless of the
characteristics of his State.”'” He said:

10 4., Art. XXXIV.

! Here and elsewhere in this article, in discussing the link between societal interests, on the one hand, and the
duties placed by society on an individual, on the other, I do not mean to suggest that such interests may be brought
into opposition to rights only if the interests manifest themselves as duties. A right to social security, say, might
conflict with the society’s interest in providing for its national defense, if the country has resources that arguably
do not enable it to provide both fully, without the expression of that interest in the form of duties of individuals.
But many societal interests do limit rights by taking the form of private duties, especially duties to obey laws restricting
freedoms of speech, religion, work, movement, assembly, association, political participation, education, and so forth.

12 JOHANNES MORSINK, THE UNIVERSAL DECLARATION OF HUMAN RIGHTS 23940, 248 (1999).

13 The “Humphrey Draf, " reprinted in MARY ANN GLENDON, A WORLD MADE NEW: ELEANOR ROOSEVELT
AND THE UNIVERSAL DECLARATION OF HUMAN RIGHTS, App. I, at 271 (2001).

14 MORSINK, supra note 12, at 241.

!> Humphrey Draft, Art. 2, in GLENDON, supra note 13, at 271.

1¢ In addition to serving in 1947 on the committee that reviewed the initial drafts of the declaration and as the
rapporteur of the Human Rights Commission, in 1948 Malik chaired both the Economic and Social Council and
the Third Committee of the General Assembly during their consideration of the declaration. For an engaging
description of Malik and his contributions to the negotiation, see GLENDON, supra note 13.

17 MORSINK, supra note 12, at 243.
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